





and Detective Bowdish entered the room (RA: 117). According to Detective Rudolph,
Detective Bowdish told defendant that “now is a good time to get it off your chest” (RA:
118). Detective Rudolph testified that defendant sunk into his chair, let out a gasp of air

and said, “okay, I did it” (RA: 118).

After this initial admission, Detective Rudolph and Detective Bowdish took
defendant into another interview room (RA: 118). However, before the interview began,
defendant was informed of his Miranda rights (RA: 119). Afterwards, defendant agreed
to speak with police (RA: 120). According to Detective Rudolph, defendant told him that
he parked across the street and waited alongside the house for Timothy Gray to walk the
dog (RA: 121). Defendant then engaged in a {ight with Timothy Gray (RA: 121). Once
defendant reduced his version to a written statement, Detective Bowdish and Detective
Rudolph confronted defendant and told him some sort of weapon was used (RA: 123).
Defendant said, “yes, a hatchet” (RA: 123). The detectives also asked defendant about a
note that had been left behind (RA: 124). Defendant said that he left a note in Italian,
hoping it would throw police off and convince them that somebody else committed the
crime (RA: 124). Defendant’s written statement was then read into evidence (RA: 125-
128). Defendant’s written diagram—illustrating how he approached the residence and

exited the residence after the assault—was also entered into evidence (RA: 129).

Detective Bowdish testified that on October 8, 2004, defendant met with the
detectives and agreed to submit to a polygraph examination (RA: 136). Before arriving
at the Albany Police Station, the three picked up lunch at McDonalds (RA: 137).
Following lunch, defendant went with Detective Simmons to take the polygraph

examination (RA: 138). After some passage of time, Detective Bowdish went into the
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room where defendant was located and told him that “he would be better off at this point
if he told his side of the story” (RA: 139). At this point, defendant said he did it (RA:
139). Defendant was moved to an adjacent room and he began writing his written
statement (RA: 139). According to Detective Bowdish, defendant was not provided with
any specific information about the details of the crime before he wrote his confession,
including that a pumpkin had been found at the scene (RA: 139, 140). According to
Detective Bowdish, defendant told him that he had thrown away his clothes and the

hatchet that was used during the attack (RA: 142).

Notwithstanding defendant’s characterization, defendant was not intensely
interrogated for two straight days. Defendant was informed of his Miranda rights, both
in writing and orally, on numerous occasions and agreed to speak with police. Defendant
went home after the initial intervicw. Presumably, defendant slept in his own bed.
Defendant is trying to depict h., interaction with the detectives as one continuous
interrogation, which it is not—these were two separate interviews over two days. In fact,
defendant could have stopped the interview at any point on Day One or Day Two—up
unti]l he informed the detectives that he did it. Defendant could have simply told the
detectives that he did not want to come in on the second day. However, defendant

voluntarily chose to take the polygraph examination.

Furthermore, defense counsel’s attempt to portray defendant as a naive, simple,
dim-witted child is belied by the credible evidence presented at trial. The record reveals
that this was a carefully designed murder, which defendant even researched on the
internet. It should also be noted that defendant was familiar with police procedures, as

evidenced by his high scores on the State Police and the Albany Police Department
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examinations (RA: 239). Indeed, one needs to look no further than Page 238A of the
Respondent’s Appendix to reach the conclusion that defendant is an intelligent
individual. However, as poet Ogden Nash once said, “[t]oo clever, is dumb.” Defendant
left a trail of evidence, which the jury readily followed to the conclusion that defendant is
guilty of murder. Accordingly. it is respectfully submitted that the People proved beyond

a reasonable doubt that defendant’s statement was voluntary.

D. Defendant voluntarily waived his Miranda rights.

Defendant argues that there was no probable cause for the detention and, as such,
the subsequent written statement should have been suppressed as the poisonous fruit of

the unlawful detention (Appellant’s Brief, at 29). The People disagree.

Defendant’s analysis is flawed for several reasons. The People respectfully
submit that defendant voluntarily agreed to take the polygraph examination prior to being
placed in custody. First, defendant was never placed in handcuffs. Second, defendant
agreed to go to the police station. Third, defendant ate lunch with the detectives before
the examination. Fourth, defendant voluntarily agreed to participate in the polygraph
examination. Law enforcement never coerced and/or commanded defendant to submit to
the polygraph examination. Once defendant told the detectives that he did it, they moved
him into another room and informed him of his Miranda rights (RA: 27-28). Defendant

then waived his Miranda rights and provided a written statement (RA: 28).
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Once again, reliance on defendant’s trial testimony [specifically, “defendant has
consistently strongly denied having made any such oral admission] is misplaced

considering he did not testify at the suppression hearing.

Analytically, defendant was not in custody until, at the earliest, after he confessed
to the crime. Once defendant confessed, probable cause to detain defendant clearly
existed. While being detained, defendant was informed of his Miranda rights, which he
voluntarily waived (RA: 27-28). Because defendant made a valid waiver, the People

respectfully submit that defendant’s written statement was voluntary.

Defendant also claims that the detectives were not credible (Appellant’s Brief, at
31). A review of the suppression hearing transcript reveals that the police testimony was
not incredible as a matter of law. Indeed, it is respectfully submitted that the opposite is
true. Defendant’s contention that the diagram is unlike the actual crime scene is
contradicted by the record. Although Timothy Gray’s body was ultimately discovered a
couple of feet away from where defendant said he left him after the attack, there was a
pool of blood where defendant said he left Timothy Gray lying injured. Other
circumstantial evidence including Timothy Gray’s blood smeared on the glass door,
shows that at some point after the attack Timothy Gray may have attempted to move

from where he fell to get inside the apartment. In short, there is no inconsistency.

Defendant claims the discrepancy in time between the oral admission and the
written statement illustrates a knowing lie by the detectives. Again, the People
respectfully disagree. The law does not require pin point recollection. Considering the
trial court and the jury are in a far better position to gauge witness credibility, the People

submiit that their determination should remain undisturbed.
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POINT I1I

REVERSAL IS NOT WARRANTED BECAUSE OF
ALLEGED PROSECUTCRIAL MISCONDUCT,

Defendant contends that he was deprived of his right to a fair trial because of
prosecutorial misconduct. (Appellant’s Brief, at 34-40) To advance this argument,
defendant directs this Court’s attention to the People’s summation, wherein he claims the
prosecutor improperly: (1) disparaged a defense witness; (2) bolstered the testimony of a
prosecution witness; (3) made an inflammatory comment; and (4) made a burden shifting
comment (Appellant’s Brief, at 34-40). The People disagree.

Substantive Law.

“To determine whether a reversal is warranted [because of prosecutorial
misconduct}, we must assess ‘the severity and frequency of the conduct, whether the trial
court took appropriate action to dilute the effect of the conduct and whether, from a
review of the evidence, it can be said that the result would have been the same absent

such conduct™ (People v. De Vito, 21 A.D.3d 696, 700 [3™ Dept 2005], quoting People

v. Tarantola, 178 A.D.2d 768, 770 [1991], Iv. denied 79 N.Y.2d 954 [1992]). With
respect to summations, the Court of Appeals stated that:

“[1]t 1s, of course, the right of counsel during summation ‘to
comment upon every pertinent matter of fact bearing upon
the questions the jury have to decide’” (People v. Ashwal,
39 N.Y.2d 105, 110 [1976] [citations omitted]).

In order to determine whether a summation has deprived the defendant of a fair
trial, one must take the summation as a whole and consider the remarks in context

(People v. Hardy, 34 A.D.2d 843, 844 [1970]). Also, the prosecutor's remarks should be

viewed in light of the entire testimony (People v. Patterson, 88 A.D.2d 694, 695 [3rd




Dept. 1982], affd 59 N.Y.2d 794 [1983]). Further, these remarks should be considered in

context with respect to the defendant's summation (People v. Marks, 6 N.Y.2d 67, 67

[1959]). Prosecutors are given wide latitude in their summations to comment upon the

evidence (People v. McMillan, 66 A.D.2d 830, 830-831 [2™ Dept. 1978]). In order for a

new trial to be warranted on the grounds of prosecutorial misconduct, a “flagrant and
pervasive pattern of prosecutorial misconduct must be demonstrated” (See People v.
Demming, 116 A.D.2d 886, 887 [3' Dept. 1986), Iv_denied 67 N.Y.2d 941 [1986]

(emphasis added); People v. Konigsberg, 137 A.D.2d 142, 147 [3rd Dept. 1988], Iv denied

72 N.Y.2d 912 [1988]).
Application.

Defendant argues that the prosecutor improperly “accused [defendant’s] mother
of lying” (Appellant’s Brief, at 35-36). During summation, the prosecutor stated that
defendant’s mother “sat there and started filling in details, just making it up as she was
going along” and “[s]he [wa]s just making it up as she’s going along” (RA: 253-254). As
an initial matter, defendant failed to object to either of these statements and, as such, the
People respectfully submit that defendant failed to preserve this issue for appellate review

(CPL § 470.05;, People v. Studstill, 27 A.D.3d 833, 835 [3" Dept. 2006], lv denied 6

N.Y.3d 898 [2006]).

In any event, the People submit that these statements constituted fair comments
on the evidence. Defendant’s mother claimed that her son was at home on the night of
the attack. Clearly, the prosecutor is permitted to rebut the defense’s evidence and

address witness credibility in his summation.
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Defendant also contends that the prosecutor improperly vouched for the
credibility of a witness by mentioning the Bible (Appellant’s Brief, at 36-37). As an
nitial matter, defendant failed to preserve this issue for review by failing to object (CPL

§ 470.05; People v. Studstill, 27 A.D.3d 833, 835 [3™ Dept. 2006}, Iv_denied 6 N.Y.3d

898 [2006]).

In any event, the prosecutor’s statement addressed witness credibility and in the
larger context, it is submitted that it constituted a fair comment on the evidence.
Furthermore, defense counsel, in their summation, claimed that Ose’s testimony about

where defendant parked was not true. As such, the People submit that the comment was

in response to the defense summation (People v. Beyer, 21 A.D.3d 592, 595 [3”j Dept.
2005}, Iv denied 6 N.Y.3d 752 [2005]). However, to the extent that the Bible reference
was improper, clearly such rhetoric did not deprive defendant of a fair trial (People v.
Gradv, 40 A.D.3d 1368 [3™ Dept. 2007]).

Defendant claims that the prosecutor made an inflammatory comment by stating:
“Tim didn’t have a chance. He’s standing there in his flip flops and his sandals. Can you
imagine a worse way to go?” (Appellant’s Brief, at 38) (A: 77). Again, defendant failed
to preserve this contention for review by failing to object (CPL § 470.05; People v.
Studstill, 27 A.D.3d 833, 835 [3™ Dept. 2006], Iv denied 6 N.Y.3d 898 [2006]). In any
event, it 1s submitted that this was a fair comment on evidence.

Defendant argues that the prosecutor made a burden shifting comment
(Appellant’s Brief, at 38-39). During the summation, the prosecutor stated “[n]ow, what
person wants to kill Tim and would know of anybody that was willing to do that more

than the defendant?” (RA: 255). It is submitted that this statement constitutes fair

38



CONCLUSION

THE JUDGMENT OF CONVICTION SHOULD, IN
ALL RESPECTS, BE AFFIRMED.

RESPECTFULLY SUBMITTED,
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