


At trial, Detecti\Te Rudolph testified tllat on October 7, 2004, he asked defendant 

if he would Cal1le back to the police station because tllere had been an incidellt at Jessica 

DOTIlery's residence (RA: 107). Defendant agreed and they proceeded back to tIle 

BethleheI11 Police Depalinlent (RA: 107). The intervie\v \vas recorded on videotape (RA: 

108). Before the intervie\\' began, defendant \vas inforll1ed of his Miranda rights and also 

that he \vas not under arrest (RA: 109). Detective Rudolph testified tllat initial interview 

lasted approxi111ately fOUf hours (RA: 109). After SOlne illitial slnall talk, the questioning 

became nlore pointed; specifically, defendant was told that maybe he \vas seen at Jessica 

Donlery's residenc.e or l11a)'be he had a reason to be there (RA: 110). Defelldal1t became 

nervous and dellied beillg over there on the 11igllt in question (RA: Ill). Follo\\'ing the 

intervie\\', defendant \vas returned to 11is car (RA: 112). According to Detective Rudolpll, 

defendant allo\ved the officers to search l1is car, whicll 11ad been recently cleaned (RA: 

112-113). Detective Rudolph recalled that l1e Ilever told defendant about the scene, other 

than an assault taking place, during the October 7, 2004 intervie\~/ (RA: 112). Defendant 

also agreed to take a pol)'graph exam tIle following day (RA: 114). 

On October 8, 2004, the detectives 111et up \\lith defendant at the SUNY parking 

lot (RA: 115). Defel1dant entered the car and they proceeded to the Albany Police 

Depaltll1el1t, after picking up SOl11e food (RA: 116). Defendant \\rellt into a separate room 

with Detective Silllffions to begin the pol)rgraph exal11ination (RA: 116). Detective 

Rudolph testified that l1e ne,'er told defendant about tIle scene; specifically, never 

Inentioned the pumpkin, where the blood was located or TilTIothy Gra~y's injuries (RA: 

117). At son1e point, Detective Siffill10ns left the intervie\1\l room and Detective Rudolph 
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and Detecti\ie Bo\vdish entered the roon1 (RA: 117). Accordillg to Detective Rudolph, 

Detective Bowdis11 told defendant that "no\v is a good tiJne to get it off your chest" (RA: 

118). Detective Rudolph testified that defendant sunk into his chair, let out a gasp of air 

and said, "okay, I did if' (RA: 118). 

After t11is illitial adnlission, Detective Rudolpl1 and Detecti\Te BO\\Tdish took 

defendant into another intervie\v TOOll1 (RA: 118). However, before the intervie\v began, 

defendant v/as informed of l1is l\·1iranda rights (RA: 119). AfteI"\vards, defendant agreed 

to speak ,vitll police (RA: 120). According to Detective Rudolph, defel1dant told bim that 

he parked across the street and \vaited alongside the house for Tinl0thy Gray to walk the 

dog (RA: 121). Defel1dallt then e11gaged in a fight \vith Tinlothy Gray (RA: 121). Ollce 

defendant reduced his version to a ,vritten statement, Detective Bowdish and Detective 

Rudolph cOl1frollted defelldant and told b.im son1e sort of \veapon \vas used (RA: 123). 

Defendant said, "yes, a hatchet" (RA: 123). The detecti\Tes also asked defendant about a 

note tllat had been left bellind (RA: 124). Defel1dant said that he left a note in Italian, 

boping it \vould t11fO\7\' police off and convince t11elTI that somebody else cOTIunitted the 

crinle (RA: 124). Defendant's \~Tritten statelnent was then read i11tO evidellce (RA: 125­

128). Defendant~s \\Tritten diagranl-illustrating ho"" he approac11ed the residellce and 

exited the residence after the assault-\vas also entered into e\Tidence (RA: 129). 

Detective BOV\Tdish testified that 011 October 8, 2004, defendant met with the 

detectives al1d agreed to sublnit to a polygraph exan1ination (RA: 136). Before arriving 

at tile Albany Police Station, the three picked up lunch at McDo11alds (RA: 137). 

Follo\ving lUllCh, defe11dant \vent \vith Detective Simm.ons to take the polygrap11 

exan1ination (RA: 138). After SOll1e passage of tin1e, Detective BO\\Tdis11 \\'ent into the 
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r00111 \vhere defelldant \vas located and told hin1 tllat 4'he \vould be better off at this point 

if he told his side of the stO!)l'~ CR.-A: 139). At this POil1t~ defendant sajd he did it (RA: 

139). Defendant Vias 1110ved to an adjacent r00111 and 11e began \vriting his written 

staten1ent (RA.: 139). According to Detective Bo\vdish~ defendant \vas not provided \\lith 

any specific inforillation about the details of tIle crinle before he \",rote Ills cOl1fession, 

including that a pumpkin had been found at the scene (RA..: 139, 140). Accordil1g to 

Detective Bovldisll, defendal1t told hi111 tilat he had thro"vn avvay his clothes and the 

11atcllet that ~'as used during the attack (RA: 142). 

Notvvithstanding defendant's characterization, defendarlt was not intensely 

interrogated for t\VO straight days. Defendant \vas infolmed of his A1iranda rights, both 

in \vriting and orally, on nunlerous occasions and agreed to speak vlith police. Defendant 

\vent 110me after the initial intervicv/. Presunlably, defendal1t sIel)t in his o,\vn bed. 

Defendant is trying to depict 11~.; il1teraction with tlle detectives as one continuous 

intelTogatioll~ ""hich it is not-these \vere t\\'o separate il1tervie\\Ts over two days. In fact, 

defelldant could have stopped the interview at any point on Day One or Da)T Two-up 

until he infom1ed the detecti\Tes that he did it. Defendant could have sin.1ply told the 

detectives tilat he did 110t "Tant to come in on tile second day. Hov"e"ver, defe11dant 

volul1tarily chose to take the pol)Tgraph examillation. 

FUlihennore, defel1se counsel's attempt to p011ray defendallt as a l1alve, sin1ple, 

dim-viitted child is belied b)T the credjble evidence presented at trial. The record re"eals 

that tllis \,\'as a carefully designed nlurder, \vb.icl1 defel1dant even researched on tIle 

il1ten1et. It sl10uld also be 110ted that defendant \vas familiar vvith police procedures, as 

e~"idenced by 11is high scores on the State Police and the Alban.y Police Department 
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eXall1.inatiollS (RA: 239). Indeed, Olle needs to look no further than Page 238A of the 

Respondel1t's Appe11dix to reach tb.e conclusion that defe11dant is an intelligent 

individual. HO\1\ie\Ter, as poet Ogden Nash once said, "[t]oo cle"ver, is dU111b." Defendant 

left a trail of evidence~ \vhich the jury readily follo\ved to the COllclusion that defendant is 

guilty of murder. Accordingl)! ~ it is respectfully subrnitted that tIle PeOI)}e proved beyond 

a reasonable doubt that defendant's statenlent \vas voluntary. 

D. Defendant ,'oIuntarily '\7aived his Alirallda rights. 

Defendallt argues that there \vas no probable cause for the detention and, as such, 

the subsequent written statelnellt should have been suppressed as tile poisonous fruit of 

the unla\\rful detentioll (Appellant's Brief~ at 29). The People disagree. 

Defe11dant's allalysis is flawed for se,'eral reaSOllS. The People respectfulljl 

submit t11at defendant Volu11tarily agreed to take the polygraph examiIlation prior to beillg 

placed in custody. First, defendant \vas never placed in handcuffs. Second~ defendant 

agreed to go to the police statiO!l. Third, defelldant ate IU11Ch v"ith the detectives before 

the exanlination. Fourtll~ defelldant \TOlulltarily agreed to paliicipate in the pol)Tgraph 

examinatiol1. La"" enforcement l1ever coerced and/or cOlnnlal1ded defendant to SUbl11it to 

the polygraph exall1ination. 01lee defendant told the detectives that be did it, they 1110ved 

hinl into allotller rOOlTI and info1111ed h.inl of 11is A1iranda ligllts (RA: 27-28). Defendant 

then Wai\Ted his Afiranda rig11ts alld provided a "\\rritten stateme11t (RA: 28). 
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Once again, reliance on defendant's trial testinl011)l [specificall)l, "defendant l1as 

consistently strongly denied having 111ade an)' such oral adnlission] is nlisplaced 

considering he did not testify! at the suppression heari11g. 

Analytically, defendant \vas not in custody until, at the earliest, after he confessed 

to the cr1l11e. Once defendant cOllfessed, probable cause to detain defe11dant clearly 

existed. \Vhile beillg detained, defendant \vas infolmed of his A·1iranda rights, \vhich he 

voluntarily \vaived (RA: 27-28). Because defendant Inade a valid ,,,raiver, the People 

respectfully subnlit that defenda111' s \vritten statement \vas voluntary. 

Defelldant also claims tilat tIle detecti\les vvere not credible (Appellant's Brief, at 

31). A revjew of the suppreSSiO]l hearing transcript reveals that the l)olice testinlony \vas 

not jl1credible as a matter of law. Indeed, it is respectfully SUb111itted tIlat the opposite is 

true. Defendant's COlltelltion that the diagrall1 is ul11ike the actual cril1le scene is 

contradicted by tIle record. Although Timothy G-ray's body was ultilnately discovered a 

couple of feet aV\lay fron1 \vhere defendant said he left him after the attack, there was a 

pool of blood where defel1dant said he left Ti1110thy Gray' lying injured. Other 

CirCUlTIstalltial e\lidence including Tinl0tb)1 Gray's blood slneared on the glass door, 

shov"s that at S0111e POil1t after the attack Tinlothy Gray 111ay ha\le attempted to move 

froll1 where he fell to get inside the apartll1ellt. In short, tllere is no inconsistency. 

Defendant c]aillls the discrepallcy in time bet\Veell the oral adlnission alld the 

\vritten staten1ent illustrates a kIl0\ving lie by the detectives. Again, the People 

respectfully disagree. TIle la\v does not require pill point recollection. Consideri11g the 

trial court and tIle jury are in a far better position to gauge vvitness credibilit)J, tile People 

subn1it that their detem1ination should ren1ain undisturbed. 
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POINT III
 

RE\TEllSAL IS NOT \\7ARRANTED BECi\USE OF 
ALLEG·ED PROSECUTORIAL l\fISCOl\TJ)UCT. 

Defendant contends t11at be ,,'as depri\'ed of 11is right to a fair trial because of 

prosecutoria] 111isconduct. (Appellant's Brief, at 34-40) To advance this argulnent, 

defendant directs tllis Couli' s attelltion to the People's SUI11lnatioll, \\rherein l1e claims the 

prosecutor il11properly: (1) disparaged a defellse \vitness; (2) bolstered tIle testi1110ny of a 

prosecution \\ritness; (3) 111ade an illflalnn1atory COTI11ne11t; and (4) n1ade a burden shifting 

COll1ment (Appellant's Brief, at 34-40). The People disagree. 

Substantive Lav'f. 

"To detem1il1e ",rhether a reversal is warranted [because of prosecutorial 

misconduct], we nlust assess 'the se\rerity and frequency of t11e conduct, w11ct11er the tlial 

court took appropriate action to dilllte the effect of the conduct al1d whet11er, from a 

review of the evidence, it can be said tilat the result would have beell the sanle absent 

such conduct'" (People v. De Vito, 21 A.D.3d 696~ 700 [3 rd Dept 2005], quoting People 

v. Tarantola, 178 A.D.2d 768, 770 [1991], Iv. denied 79 N.Y.2d 954 [1992J). With 

respect to sunl1nations, the Court of Appeals stated that: 

"[i]t is, of course, tIle rigllt of counsel during sunmlatioll 'to 
COl1lnlent Up011 every pertinent matter of fact bearing upon 
the questions the jury have to decide'" (People v. ~4sh)-val, 

39 N.Y.2d 105, 110 [1976J [citations omitted]). 

In order to detel1.11ine \vhetber a sUll1ll1ation 11as deprived tIle defendal1t of a fair 

trial, Olle must take the sUlnnlation as a \vhole alld consider the remarks in context 

(People v. Hardv, 34 A.D.2d 843, 844 [1970]). Also, the prosecutor's ren1arks should be 

\iiewed in lig11t of the el1tire testimony (People v. Patterson, 88 A.D.2d 694, 695 [3 rd 
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Dept. 1982J, a((d 59 N.Y .2d 794 [1983 J). FUli11er~ these re111arks should be COl1sidered in 

context \vith respect to t11e defendant's SU1TI111atiol1 (People v. A;farks, 6 N.Y.2d 67, 67 

[1959J). Prosecutors are gi,Ten ""'ide latitude in their SUlTI111ations to C0111D1el1t upon the 

evidence (People v. A1cMillal1~ 66 A.D.2d 830, 830-831 [2nd Dept. 1978J). In order for a 

ne\v trial to be \van-anted on the grounds of prosecutoria] 111isconduct, a '~flagrant and 

per-vasive pattern of prosecutorial D1isconduct TIlust be den1011strated" (See People v. 

Den1l71ing, 116 A.D.2d 886, 887 [3 rd Dept. 1986], Iv denied 67 N.Y.2d 941 [1986] 

[elnjJhasis added]; People v. Konigsberg, 137 A.D.2d 142, 147 [3 rd Dept. 1988], Iv denied 

72 N.Y.2d 912 [1988]). 

Application. 

Defenda11t argues that the prosecutor inlproperly "accused [defendant's] mot11er 

of lying" (Appellallt's Brief, at 35-36). During sunmlatioll, tIle prosecutor stated that 

defendant's mother "sat there al1d started filling in details, just TIlaking it up as she was 

gOillg along" and "[s]he [\va]s just making it up as she's going alol1g" (RA: 253-254). As 

an illitial nlatter, defendant failed to object to either of these statements and, as such, the 

People respectfully subnlit that defendant failed to preserve tllis issue for appellate revievv 

(CPL § 470.05; People v. Studstill, 27 A.D.3d 833, 835 [3 rd Dept. 2006J, Iv denied 6 

N.Y.3d 898 [2006]). 

III any event, the People sublnit that tllese statelnents constituted fair comments 

011 the evidence. Defendant's 1110ther clail11ed that her son ","as at 110111e on the njgllt of 

the attack. Clearly, the prosecutor is penl1itted to rebut the defense's evidence and 

address witness credibility ill 11is sunlmation. 

37 



Defendant also contends that the prosecutor inlproperly \loucbed for tIle 

credibility of a witness by 111entjoning the Bible (Appellanfs Brief~ at 36-37). As an 

illitial Blatter, defelldant failed to preserve tllis issue for revie\v by failing to object (CPL 

§ 470.05; People v. Studstill, 27 A.D.3d 833~ 835 [3 rd Dept. 2006]~ Iv denied 6 N.Y.3d 

898 [2006]). 

In any event, the prosecutor's statenlent addressed ""itness credibility and in the 

larger cOlltext, it is SUb111itted that it constituted a fair C0111111ent on the evidence. 

Furthennore, defellse counsel, in their sUlnmatioTI, clailued tllat Ose's testin1011y about 

\\There defendant parked \\'as not true. As sue11, tile People SUbl1lit tllat the COll1ment \vas 

in response to the defense suml11ation (People v. Bever, 21 A.D.3d 592, 595 [3 rd Dept. 

2005], Iv den,fed 6 N.Y.3d 752 [2005J). However, to the extellt that tI1e Bible reference 

\vas in1proper, clearly such rhetoric did not deprive defendant of a fair trial (People v. 

Gradv, 40 A.D.3d 1368 [3 rd Dept. 2007]). 

Defel1dant claims tilat the prosecutor Inade an il1flal1l111atory COlument by! stating: 

"Tilll didn't have a cha11ce. He's standing there in l1is flip flops a11d his sandals. Can you 

in1agine a worse way to go?" (Appellallt's Brjef, at 38) (A: 77). Agail1, defendant failed 

to presenTe tl1is COlltention for revie\\T by failing to object (CPL § 470.05; People v. 

Studstill, 27 A.D.3d 833~ 835 [3 rd DelJt. 2006], Iv denied 6 N.Y.3d 898 [2006J). 111 any 

event, it is Subl11itted that t11is \vas a fair COl11lTIe11t on e\Tidence. 

Defendant argues that the prosecutor TIlade a burden shifting COD1ll1ent 

(Appellant~s Brief, at 38-39). During tIle sunlll1atioll, the prosecutor stated "[n]o\v, \vhat 

person \Val1ts to kill Tim and \\Tould k110W of anybody tllat \vas \villillg to do that nlore 

than the defelldal1t?" (RA: 255). It is submitted that tllis statelnellt COllstitutes fair 
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CONCLUSION 

THE JlJDGIVIENT OF CONVICTION SHOULD, IN
 
ALL· RESPECTS, BE AFFIR1\1ED.
 

RESPECTFULLY SUB1VIITTED, 

P. DA\lID SOARES 

AI.JBANY COUNTY DISTRICT ATTORNEY 
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TEL. (518) 487-5460 

Dated: September 4, 2007 

By: \cl{i~> ~"L {len 
OHRISTOPH R D. HORN 

Special Coullsel to tlte D.A. 

BRETT M. KNOWLES 

o.rCOUllsel 

By: 

40
 


