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PRELIMINARY STATEMENT

Appellant Erick Westervelt was charged in a two-count indictment returned on October
12, 2004 with Murder in the second degree under PL 125.25(1) and (2). This appeal is from the
judgment of the Albany County Supreme Court (Teresi, J.), entered June 29, 2005, upon a
verdict convicting Appellant of Count One of the indictment (Count Two had been dismissed
after all the proof was presented).

On August 25, 2005 Appellant was sentenced to twenty-five years to life in prison. (R-
1388, A-149)

In this case, where there was no physical evidence connecting Appellant to the scene of
the crime, the Court erred in not suppressing a significant post-arraignment statement. After
interrogating him for hours, and eventually eliciting a written statement, the detectives asked
Appellant if he would write an apology letter to his former girlfriend. However, while he was
writing the letter, he was interrupted and taken to be arraigned. The police then made sure, in an
egregious violation of his right to counsel, that Appellant finished said letter - at least one third of
the letter written after the arraignment.

Moreover, it is also sﬁbmitted that Appellant’s entire written statement was involuntary
and should have been suppressed. Police interrogated Appellant for two days before eliciting said
statement. Significantly, there were no alleged admissions until Appellant was taken to a place
where no video record existed of the interrogation (much of which was videotaped), and began
taicing a polygraph exam, which he terminated in its early stages. The police lied to Appellant,
telling him there was incriminating evidence which in fact did not exist - they also minimized the
nature of the crime, and suggested to him that perhaps he had blacked out. Based on all the facts

and circumstances of the interrogation, the Court should have suppressed Appellant’s written



statement.

Further, it is submitted that Appellant was detained by police illegally after he terminated
the polygraph examination - while police claim he made oral admissions at that time, that claim
is not credible. Therefore, Appellant’s written statement was the poisonous fruit of his unlawful
arrest, and should be suppressed for that reason as well.

Finally, there were several instances of prosecutorial misconduct - during the summation
the district attorney claimed that Appellant’s mother was lying; bolstered the testimony of a
prosecution witness with a reference to the Bible; asked the jury if they could imagine a worse
way to die than that experienced by the victim in this case; and shifted the burden of proof by

asking who would have wanted to kill the victim more than Appellant.



QUESTIONS PRESENTED

Should the conviction be reversed where the Court erroneously failed to suppress a
crucial post-arraignment statement?

Should the conviction be reversed where the Court erroneously failed to suppress a
written statement which was both involuntary and unreliable, and which was the fruit of
Appellant’s unlawful arrest?

Should the conviction be reversed based on prosecutorial misconduct where, inter alia,
the prosecutor improperly disparaged a defense witness, improperly bolstered a
prosecution witness’ testimony, made a burden-shifting comment, and made
inflammatory comments?



STATEMENT OF FACTS
Appellant Erick Westervelt was charged in a two-count indictment returned on October
12,2004 with Murder in the second degree under PL 125.25(1) and (2). (R-4-5, A-3-4) This
appeal is from the judgment of the Albany County Supreme Court (Teresi, J.), entered June 29,

2005, upon a verdict convicting Appellant of Count One of the indictment (Count Two had been















































































































